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REASONS FOR DETERMINATION ON PENALTY 
 
 
 

ORDERS 
 
 

1. The appeal against the findings of guilt is dismissed. 
 

2. The appeal against penalty is dismissed. 
 

3. The penalty imposed by the Appeal Panel is confirmed. 
 

4. The appeal deposit is forfeited. 
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INTRODUCTION 

1. In a determination made on 2 April 2026, Samantha Murphy (the Appellant) was 

found guilty of four charges contrary to the Australian Rules of Racing (the Rules). 

 

2. I have now received the parties’ submissions on penalty. 

 

3. I do not propose to repeat the charges, or the circumstances of the offending.  The 

reasons that follow assume familiarity with my previous determination, in which 

such matters were set out at length. 

 

SUBMISSIONS OF THE PARTIES ON PENALTY 

Submissions of the Appellant 

4. The submissions of the Appellant may be distilled into the following principal 

propositions: 

 

1. Penalty is to be determined having regard to the objective seriousness of the 

offending along with any mitigating or aggravating factors.  Any penalty is 

directed towards considerations of deterrence rather than punishment.  What 

is sought to be achieved between cases is the consistent application of 

principle, not numerical equivalence.1 

 

2. Charges [1] and [2] arise out of the same factual circumstances, and the 

gravamen of the offending should be seen, in each case, as being in the nature 

of an omission, rather than positive conduct, by the Appellant.2 

 

3. Charge [8] did not involve any action on the part of the Appellant which 

compromised any investigation, and should be seen as an isolated breach of 

a direction which was not intended to, and which did not, have any effect upon 

the investigative process.3 

 
1 At [4] – [7]. 
2 At [8] – [13]. 
3 At [14] – [18]. 
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4. Charge [9] involved wilful blindness on the part of the Appellant, as opposed 

to actual knowledge or recklessness.  Properly understood, the offending 

involved a failure on the part of the Appellant to adequately assess, and 

respond to, risk, as opposed to any direct involvement or participation in any 

welfare breach. 

 

5. The original penalty of 16 months disqualification should not be imposed.4 

 

6. In terms of her subjective case, the Appellant has:5 

 
(a) been engaged in the industry for 16 years and, at 35 years of age, has not 

previously come under notice; 

(b) the care of a young child; 

(c) demonstrated genuine remorse and contrition; 

(d) experienced significant psychological symptoms as a consequence of 

these events and the associated proceedings; 

(e) been the subject of significant public abuse;  

(f) suffered the loss of her employment as a consequence of the offending; 

and 

(g) found it difficult to obtain alternative employment. 

 

7. For the reasons stated in [6] above, specific deterrence has a limited role to 

play in the assessment of penalty.6 

 

8. The Appellant has independently reported animal welfare concerns to the 

Respondent.7 

 

 
4 At [24] – [31]. 
5 At [32] and following. 
6 At [41]. 
7 At [42] – [48]. 
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9. The Appellant is a person of otherwise good character.8 

 

10. Taking all factors into account, a period of disqualification is not necessary 

and all relevant considerations can be properly met by the imposition of a 

period of suspension.9 

 

5. Over and above these submissions, I was provided with a supplementary tender 

bundle by the Appellant, by reference to which I note the following additional 

matters: 

 

1. There is confirmation from Mr Hadley, the General Manager (Investigations) of 

the Respondent, that information provided by the Appellant10 resulted in the 

discovery of two underweight thoroughbreds.11 

 

2. There is evidence from the Appellant’s General Practitioner, Dr Eliza Paterson, 

that the Appellant has been treated, since July 2025, for significant 

psychological stressors which, in Dr Paterson’s opinion, are secondary to the 

matters giving rise to the charges, and the current proceedings.12  

 

3. Testimonials from Dr Derek Wong, Kasey Chase, Aaron Croke and Kylie Abell 

speak highly of the Appellant, and variously attest to her honesty, her deep and 

genuine love for animals, her exceptional work ethic, and her level of 

professionalism. 

 

4. There is evidence of the offending having been the subject of media coverage.  

More specifically, there is evidence that such coverage resulted in offensive 

commentary being directed to the Appellant by members of the public, the 

 
8 At [49]. 
9 At [57] – [59]. 
10 See [8] above. 
11 See email of 15 April 2026. 
12 See correspondence of 18 February 2026. 
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terms of which were unfailingly personal and extended far beyond what was 

reasonable. 

 

Submissions of the Respondent 

6. The Respondent’s initial submissions on penalty were provided as part of the 

material filed for the purposes of the hearing of the appeal.  They advanced the 

following principal propositions: 

 

1. Penalties for matters of this kind have, as their focus, issues of deterrence 

rather than punishment of the offender.13 

 

2. In terms of assessing an appropriate penalty for charges [1] and [2], the 

predominant consideration is the preservation of animal welfare, and the 

specific requirement imposed of those in charge of horses that they are 

appropriately fed, maintained and cared for.   Such requirements are of 

paramount importance to the racing industry.  Any departure from the 

obligations that they impose on participants risks the reputation and standing 

of the industry, to the point where rules relating to the welfare of horses should 

be regarded as amongst the most important.14 

 

3. The Appellant was in charge of Promesa, and her failures (which extended over 

a significant period of time) resulted in the horse’s death.  Her conduct in 

respect of charges [1] and [2] should thus be viewed as objectively serious.15 

 

4. In terms of charge [8], there is a fundamental obligation on the part of 

participants to co-operate with reasonable directions.16  The direction to the 

Appellant was clear, and was given at a time when there was an active 

investigation underway.  It followed that a significant penalty was warranted.17 

 
13 At [45]. 
14 At [48]. 
15 At [51](a) to (e). 
16 At [49] – [50]. 
17 At [51](f) to (h). 
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5. In terms of charge [9], Ms Kelly was clearly not an appropriate person to whom 

thoroughbreds should be sent, as indicated by the documented condition of 

at least some of them.  Through her actions, the Appellant had exposed the 

image of racing to damage which was entirely preventable.18 

 

6. It is necessary to apply principles of totality, particularly in circumstances 

where there is a degree of overlap in the circumstances of the offending in 

charges [1[ and [2].19 

 

7. Whilst the Appellant’s subjective circumstances were relevant, the weight 

given to them should not be allowed to result in the imposition of a penalty 

which does not reflect the objective seriousness of the offending.20 

 

8. Taking all relevant factors into account, and applying principles of totality, the 

appropriate penalty was the total disqualification of 16 months originally 

imposed by the Stewards. 

 

7. In supplementary submissions, the Respondent advanced the following further 

propositions: 

 

1. The conduct in charges [1] and [2] was committed over a period of time, and 

remained a matter of seriousness even though the offending was constituted 

by an omission rather than a direct act.21 

 

2. An essential consideration in respect of charge [8] is the importance of 

industry participants complying with directions.22 

 

 
18 At [51](k) to (l). 
19 At [52]. 
20 At [53]. 
21 At [5]. 
22 At [6]. 
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3. Any penalty must reflect the sustained nature of the offending in charges [1] 

and [2], the importance of maintaining proper welfare standards, and the need 

for general deterrence.  Such considerations are not properly met by the 

imposition of a suspension.23 

 

4. The Appellant’s subjective circumstances are “noted” (the inference being 

that, in the Respondent’s submission, they are of limited weight).   However, 

the Appellant’s post-conduct welfare reporting remains a matter of some 

“limited mitigatory value” …. “to the extent that it reflects a genuine 

commitment to animal welfare”.24 

 

CONSIDERATION 

The applicable principles 

8. It is appropriate to commence a consideration of penalty by setting out some 

relevant principles applicable to the particular offending of which the Appellant 

has been found guilty.  I turn firstly to charges [1], [2] and [9], all of which raise 

animal welfare issues (albeit of differing kinds). 

 

9. First, the importance which must attach to the necessity to ensure animal welfare 

hardly needs to be stated.  There is a fundamental obligation placed on all 

registered industry participants to ensure that any animal(s) in their care are 

appropriately fed, maintained and generally cared for.25 

 

10. Secondly, that obligation extends beyond what might be described as general 

care, to ensuring that any animal(s) are provided with such veterinary care which 

is necessary and appropriate.26 

 

 
23 At [8] – [10]. 
24 At [11]. 
25 See Morrow (a decision of the Queensland Racing Appeals Panel) of 1 September 2023. 
26 Romeo v Racing Victoria Limited (a decision of VCAT) at [19] – [20]. 
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11. Thirdly, the vital importance, to the racing industry, of vigorously maintaining high 

standards of care is such that misconduct of the kind of which the Appellant has 

been found guilty threatens the integrity of, and public confidence in, the racing 

industry.27  

 
12. I turn to the principles applicable to an assessment of penalty in respect of charge 

[8]. 

 

13. First, at the risk of stating the obvious, the racing industry must be properly 

regulated at all levels.  An important component of that regulation is the power 

which is given to nominated persons to give directions to participants which are 

reasonable and appropriate.   

 

14. Secondly, proper regulation of the industry can only be achieved if there is 

compliance with directions which are given.   

 

15. Thirdly, those considerations underpin the views previously expressed in this 

Tribunal that, absent unusual or exceptional circumstances, a refusal to comply 

with a reasonable direction will almost inevitably meet with a period of 

disqualification.28  

 

16.  Finally, and at a level of generality: 

 
1. The subjective case of an offender will always be relevant.  The weight to be 

attached to it remains a matter for the Tribunal, bearing in mind that a 

subjective case, however strong, cannot be permitted to result in the 

imposition of a penalty which fails to properly reflect the objective seriousness 

of the offending.29 

 

 
27 Romeo at [19]. 
28 See for example See v Racing New South Wales at [14]; Berry v Harness Racing New South Wales at [49] 
– [50. 
29 See Kilner v Racing New South Wales at [34]. 
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2. In cases of multiple offending, it is necessary when determining penalty to 

apply principles of totality so as to ensure that the total penalty imposed is just 

and appropriate.30 

 

Consideration of penalty 

17. For the reasons set out in my original determination, the Appellant was in charge 

of Promesa.  That fact imposed certain responsibilities on the Appellant which she 

simply did not discharge.  Moreover, as set out in my determination31 I am satisfied 

that there were no practical restrictions imposed on the Appellant in terms of her 

exercise of control and management of Promesa.  She did not, for the reasons 

given, lack the capacity to intervene and ensure that Promesa was properly cared 

for.  Rather, she chose, for reasons which are not clear, not to exercise such 

capacity. 

 

18. I accept that, in terms of charges [1] and [2], this is a case of the Appellant’s 

culpability being constituted by an omission, rather than a positive act.  However, 

that will almost inevitably be the case in matters of this kind.  It does not, in my 

view, materially reduce the Appellant’s culpability, particularly in circumstances 

where it was open to her to intervene, and also having regard to the time over 

which the offending occurred. 

 

19. For those reasons, the offending in charges [1] and [2] must be regarded as 

objectively serious, although I do accept that there is a significant overlap in the 

factual bases of those charges which must be reflected in the application of 

principles of totality.  However, putting it simply, any breach of a provision directed 

to the preservation of animal welfare must inevitably meet with a significant 

penalty.  Whilst penalty must be determined according to the facts and 

circumstances of the individual case, it is difficult to envisage a set of 

 
30 See Mill v The Queen (1988) 166 CLR 59 at 63 per Wilson; Deane; Dawson; Toohey and Gaudron JJ. 
31 At [54]. 
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circumstances in which conduct which threatens animal welfare would meet with 

anything less than a substantial period of disqualification.   

 

20. Charge [8] stems from the direction given to the Appellant by Ms Burke.  Simply 

put, the Appellant failed to comply with that direction.  The seriousness of that 

offending is aggravated by the fact that there was an investigation on foot at the 

time.  I accept that the investigation was not compromised, although the 

Appellant’s failure to comply with the direction had that capacity. 

 

21. Charge [9] was also objectively serious.  As I observed in my determination, the 

inference to be drawn is that the Appellant considered Ms Kelly’s statements to be 

truthful.  With that knowledge, the Appellant consciously ignored the obvious 

reality of what she was being told.  There is, in the circumstances, little difference 

between that conduct, and acting intentionally.  In particular, I am unable to 

accept the submission advanced on the Appellant’s behalf that her culpability in 

respect of charge [9] is limited to failing to adequately assess, and respond to, a 

risk.  What the Appellant did was to completely ignore the risk of which she was 

on notice.   

 

22. I have taken into account the Appellant’s subjective case.  Mindful of the caveat 

to which I have referred32 there are, in my view, three particular aspects of that 

case which are of significance.  

 

23. The first, is that the Appellant has a blemish-free history and is a person of prior 

good character 

 

24. The second, is that there is unequivocal evidence of her deep and genuine love for 

animals, not only from those who provided testimonials, but in the form of her 

report to the Respondent about unrelated matters which, the Respondent 

appeared to accept, reflected a genuine commitment to animal welfare.  Those 

 
32 At [17](1) above. 
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factors lead me to the conclusion that the Appellant’s conduct generally, but  

particularly as it relates to charges [1], [2] and [9[, should be regarded as an 

aberration.  All of those factors reduce the need for any penalty to incorporate a 

substantial element of specific deterrence. 

 

25. The third, is that the Appellant’s offending has been the subject of media 

reporting.  Whilst there is no suggestion that such reporting was anything other 

than accurate, she has, over and above that, been subjected to a not 

inconsiderable degree of what might be described as public vitriol which, on the 

evidence has had an adverse effect on her mental health. 

 

26. In Vanderburg v Greyhound Welfare and Integrity Commission33 I considered the 

question of whether material of that kind is capable of constituting extra-curial 

punishment, and concluded that in the circumstances of that case, it was so 

capable.  The circumstances in Vanderburg were, in this specific respect, not 

dissimilar to those in the present case.  They included, importantly, the availability 

of expert medical evidence of the effect of such material upon the mental health 

of that Appellant.  I am satisfied that the matters to which I have referred in the 

present case constitute extra-curial punishment which should be taken into 

account in the Appellant’s favour. 

 

27. Whilst this appeal operates as a hearing de novo in which I determine the matter 

afresh, it is worth noting that the three principal aspects of the Appellant’s 

subjective case that I have taken into account do not appear to have been known 

to Stewards (or, if they were known, were not known with the same level of detail) 

when they imposed the original penalty.  That, in my view, tends against the 

submission that the original penalty should be imposed. 

 

28. That said, given the matters to which I have referred, I am unable to accept the 

submission advanced on behalf of the Appellant that the imposition of a 

 
33 A determination of 27 October 2025 at [61] – [62]. 
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suspension is an appropriate outcome.  Such an outcome would completely fail 

to property recognise the seriousness of the offending, and the need for general 

deterrence.  There must be a period of disqualification, which should be 

backdated to 13 July 2025.   Having taken all matters into account, I have come to 

the view, in the fresh exercise of my discretion, that the penalty imposed by the 

Appeal Panel was appropriate.    

 

ORDERS 

29. I make the following orders: 

 

1. The appeal against the findings of guilt is dismissed. 
 
2. The appeal against penalty is dismissed. 
 
3. The penalty imposed by the Appeal Panel is confirmed. 
 
4. The appeal deposit is forfeited. 
 

 

THE HONOURABLE G J BELLEW AM SC 

28 April 2026 

 

 


